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Arising out of Order-in-Original No SD-02/23/AC/2015-16 Dated 30.12.2015
Issued by Assistant Commissioner, Div-ll, Service Tax, Ahmedabad

) adioredal &1 9 U4 udl Name & Address of The Appellants

M/s. IRM Ltd. Ahmedabad

waﬁ%améw@mﬁgaﬁw@mﬁammaﬁmmﬁmmﬁm
FRpdl Bi—

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20; New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the
bench of nominated Public Sector Bank of the place where the bench of Tribunal is situated.
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(i) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed urider Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OIO) to apply to

the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the

adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Aftention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No..25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
0 amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) ~ amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

1. M/s. I.R.M. Ltd., 5/6, Sun Complex, Nr. Stadium Circle, C.G. Road,
Ahmedabad (hereinafter referred to as 'the appellants’) have filed the
present appeal against Order-in-Original No. SD-02/23/AC/2015-16 dated
30.12.2015 (hereinafter referred to as ‘impugned order’) passed by the

Asst. Commissioner Commissioner, Service Tax, Div-II, Ahmedabad.

2. The facts of the case, in brief, are that the Appellants are engaged in
the activity of booking of airlines ticket which include domestic as well as
international tickets{ cov-ered under the definition of “Air Travel Agent
Service, Rent-a-Cab Service, Business Auxiliary Service, Banking and
Financial Services, Outdoor Catering Service, Maintenance & Repair Service
and Business Support Service”, for which they are holding Service Tax
Registration No. AAACI3678MST003. Intelligence gathered revealed that
some ‘of the Air Travel Agents were engaged in evasion of Service Tax by
way of not paying Service Tax on fuel surcharge which should be included in
the' taxable value i.e. Basic Fare for the purpose of discharging their Service
Tax Iiability. Thus, detailed inquiry was conducted with the airline companies
regarding their commission policies as regards to the Air Travel Agents on
Basic Fare including Fuel Surcharge. Therefore, detailed scrutiny of the
appellants was carried out and it was bbserved that they were paying
Service Tax under the category of “Air Travel Agent Service” at the rate of
0.6% of Basic Fare in case of Domestic Air Ticketing and 1.2% of Basic Fare
in case of Internatlonal Air Ticketing. A statement of Shri Darshan Kumarpal
Shah, Partner and Authorlsed Signatory of the appellants, was recorded on
03.02.2012where|n he admitted that though they are collecting commission
amount including Fuel Surcharge, they are paying Service Tax on the Basic
Fare value which does not include fuel surcharge. Thus, a Show Cause
Notice, dated 09.04.2014, covering period 2009-10 to 2012-13. for
demanding Rs. 11,41,104 was issued to them. The Joint Commissioner, The
adjudicating authority confirmed the said notice vide order Original No. AHM-
SVTAX-000-3C-001-2015-16 dated 16.04.2015. OIA No. AHM-SVTAX-001-
APP-136-15-16 dated 28.01.2016 has rejected the OIO dated 16.04.2015.
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3. Periodical subsequent Show Cause Notice, dated 13.04.2015, covering
period 2013-14 demanding Rs. 76,822/- was issued to them. The
adjudicating authority confirmed the said notice vide the impugne'd order.
The Asst. Commissioner Div-II, The adjudicating authority confirmed the
recovery of Service Tax amount of Rs. 76,822/- , as demanded in the show
cause notice, under Section 73(1) read with Section 68 of the Finance Act,
1994. He also ordered for the recovery of interest under Section 75 of the
Financé Act, 1994 and imposed penalty under Sections 77 and 78 of the
Finance Act, 1994.

4, Being aggrieved with the impugned order the appellants have
preferred the present appeal. They denied that they have contravened the

provisions of Sections 65, 66, 68, 70 and 73(a) of the Finance Act, 1994.

They further stated that the adjudicating authority has interpreted the
definition of basic fare including every part other than the basic fare. They
further stated that as per Rule 6(7) of the Service Tax Rules, 2002, the Air
Travel Agent has to pay Service Tax on the basic fare_ i.e. that part of the air
fare on which commission is normally paid by the airlines to the agents. The
appellants had already discharged the duty on it in due course and so the
department’s demand of Service Tax on fuel surcharge is not part of the
basic fare and not sustainable. The appellant has also stated that the entire
demand is time barred. The issue covers the period from 01.04.2013 to
31.03.2014 and the show cause notice was issued on 13.04.2015. The show
cause notice has invoked extended period of limitation alleging that the
appellant has suppressed the information from the department. But there is
no suppression or willful wrong statement on the part of the appellant as the
appellants had been in the bonafide belief that Service Tax has been paid by
them on basic fare only and not on any other component.

5. Personal hearing in the matter was granted and held on 17.08.2016.
Shri Vipul Khandhar, Chartered Accounant, and Rachna Khandhar, Chartered
Accounant, appeared before me and reiterated the contents of appeal
memo. He further stated that OIA in the identical issue of same appellant




O

T e Ty S e RSSO

CR T V2(ST)146/A-11/2015-16

i
S - dea F
e gl . CERGE

but of just preceding period has been issued wherein OIO has been rejected.

6. 1 have cérefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral submissions made by
the appellants at the time of personal hearing. The issue to be decided in the
present case is whether or not bas‘jc fare inclusive of fuel surcharge i.e. YQ
will be taken into consideration for the purpose of calculation of Service Tax
under Rule 6(7) ibid. I find that there is no disante that the appellants have
opted for payment of Service Tax u\nder Rule 6(7) and also to the facts that
they are being paid commission on the amount of basic fare. For better
appreciation of the issue, said Rule is reproduced as under;

sub-rule 7 of Rule 6 of Service Tax Rules, 1994 says; “(7) The person liable
for paying the service tax in relation 2 [of booking of tickets for travel by air]
provided by an air travel agent, shall have the option, to pay an amount
calculated at the rate of 3 [0.6%] of the basic fare in the case of domestic
bookings, and at the rate of 4[1.2%] of the pasic fare in the case of
international bookings, of passage for travel by air, during any calendar
month or quarter, as the case may be, towards the discharge of his service
tax liability instead of paying service tax 5[at the rate of specified in
6[ Section 66B] of Chapter V of the Act] and the option, once exercised, shall
apply ‘uniformly in respect of all the bookings of passage for travel by air
made by him and shall not be changed during a financial year under any
circumstances. ,
Explahation- For the purposes of this sub-rule, the expression "basic fare"
means that part of the air fare on which commission is normally paid to the
air travel agent by the airline.” )
From plain reading of the above provisiohs of the law, it transpires that
Service Tax at the prescribed rate shall be calculated on the basic fare and
as per the explanation basic fare means the airfare on which commission is
normailly being paid by the airlines. I find that in the present case the
adjudicating authority has taken into account the gross amount as
commission received by the appellants from the airline agencies. I find that
sub-rJle 7 of Rule 6 of Service Tax Rules, 1994 is very clear that the Service

Tax at'f the rate specified in the rule is not chargeable on the gross basic fare
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but is chargeable only on that part of the basic fare on which the
commission is normally paid by the airline agencies i.e. basic fare exclusive

of fuel surcharge. .

7. Recently, in the case of Kafila Hospitality & Travels iLtd. vs
Commissioner of Service Tax, New Delhi Hon’ble Tribunal, Principal Bench,
New Delhi has very categorically held that fuel surcharge is not a part of
basic fare. According to the Tribunal; ‘In our view, the term "“basic fare”, in

terms of its definition in Rule 6(7), is _not the gross fare including fuel

surcharge, but is that part of the gqross airfare on which the concerned

Airlines_normally pay the commission to the Air Travel Agent. Therefore,
what is relevant for the purpose of Rule 6(7) is as to on which part of the

airfare, the commission was being normally paid by the Airlines to the Air
Travel Agents’. This supports my findings as detailed at para 6 above.

Thus, it can be seen in the column of Explanation, that basic fare means the
air fare on which commission is being paid normally. This means the amount
of commission paid excluding that of fuel surcharge is to be taken into

account.

In thef case of M/s. Bajaj Travels Ltd vs CCE, the CESTAT, Principal Bench,
New Delhi also echoed the same "............... .to the Air Travel Agents to pay
Service Tax on the "“basic fare” as defined in this sub-rule, at fhe rate
specified under that sub-rule. The term ‘basic fare’, defined for the purpose
of this rule as that part of the air fare on which commission was payable to
the agent by the airfine.”

Therefore, itA has now become quite cléar that the basic fare would include

only basic fare excluding fuel surcharge.

8. Thus, it has been clarified that the appellants had rightly discharged
their Service Tax liability on the amount of basic fare received by them from
the airliné agencies as commission. The view of the adjudicating authority,
taken in the impugned order, is hereby rejected.
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9. In view of my foregoing conclusions, I reject the impugned order and

%WL

allow the appeal in above terms.
(UMA SHANKER)
COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.
ATTESTED

5

(R.R.PATEL)
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,

M/s. R.M. Ltd.,

‘5/6, Sun Complex, Nr. Stadium Circle,
C.G. Road,

- Ahmedabad- 380 006

Copy :.to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax, Ahmedabad.

3) The Joint Commissioner, Service Tax, Ahmedabad.

4) The Dy./Asét. Commissioner, Service Tax, Division-II, Ahmedabad.
5) The Asst. Commissioner(System), Service Tax Hg, Ahmedabad. -
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